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REVISED 4/17/06 — Sec. 7,8,9 Comments

NEW SECTION. Se .2, PURPOSE AND LEGISLATIVE INTENT. The
purpose of this hapter 1is to establish a framework for the
commissioner's market conduct actions, including:

(1) Processes and systems for identifying, assessing, and
prioritizing market conduct problems that have a substantial adverse
impact on consumers, policyholders, and claimants;

(2) Market conduct actions by a commissioner to substantiate such
market conduct problems and a means to remedy significant market
conduct problems; and

(3) Procedures to communicate and coordinate market conduct.

actions among state insurance regulators to foster the most efficient
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REVISED 4/17/06 - Sec. 7,8,9 Comments
and effective use of resources.

NEW SECTION. Sec. 3. SCOPE. This chapter applies to all
entities regulated by this title, and to all persons or entities
acting as or holding themselves out as insurers in this state, unless
otherwise exempted from the provisions of this title.

NEW SECTION. Sec. 4. DEFINITIONS.
section apply throughout this chapter

The definitions in this

requires otherwise.
(1) "Best practices organizati
standards association or a similaf
whose purpose and central mis
standards in the insurance mark%tﬁigce.x&
(2) "Commissioner" means the 1n§>
(3) "Complaint" mean
primarily expressing
dissatisfaction.

“For purposes of this chapter,
‘fled in chapter 48.44 RCW, health

: in chapter 48.46 RCW, fraternal
e 'in chapter 48.36A RCW, and self-funded

{3)
personnel

5 ) analyze information from filed schedules,
surveys, requiredwwyﬁbrts, and other sources in order to develop a
baseline understanding of the marketplace and to identify patterns or
practices of insurers that deviate significantly from the norm or that
may pose a potential risk to the insurance consumer.

(6) "Market conduct action"™ means any of the full range of
activities that the commissioner may initiate to assess and address
the market conduct practices of insurers, admitted to do business in
this state, and entities operating illegally in this state, beginning
with market analysis and extending to examinations. The
commissioner's activities to resolve an individual consumer complaint
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REVISED 4/17/06 - Sec. 7,8,9 Comments
or other report of a specific instance of misconduct are not market
conduct actions for purposes of this chapter.

(7 "Market conduct surveillance personnel” means those
individuals employed or contracted by the commissioner to collect,
analyze, review, or act on information on the insurance marketplace
that identifies patterns or practices of insurers. »

(8) "National association of insurance commissioners" (NAIC) has
the same meaning as in RCW 48.02.140. .

(9) "NAIC market regulation handbook mea % the outline of the
elements and objectives of market ana:
the NAIC, and the process by which state ann establlsh and implement
market analysis programs, and thé set of§3gu1de»;nes developed and
adopted by the NAIC that documen i

s\developed and adopted by

es to be used by

x\
developing an

ety

xecuting an

examination, or a successor product.

(10) "NAIC market ¢
the set of guidelines Bev éﬁ@d%gnd adoptgg\by the NAIC designed to be
used by market conduct Surveil: \: .

examination, or S g
(11) ; i ahs) the set of field names and

R :\ G
descriptions “de he NAIC for use by market

conduct » market conduct examination or

1 qualified by education, experience, and,
where appljceble, prSfes51d; 1 designations, to perform market conduct
actions.

(13) (a)”Ma Egt gbnduct Examination” means the examination of the
insurance operati\ of an insurer licensed to do business in this
state and entities operating illegally in this state, in order to
evaluate compliance with the applicable laws and regulations of this
state. A market conduct examination may be either a comprehensive
examination or a targeted examination. A market conduct examination
is separate and distinct from a financial examination of any insurer
performed pursuant to chapters 48.03, 48.44, or 48.46 RCW, but may be
conducted at the same time.

(b) “Comprehensive Market Conduct Examination” means a review of
one or more 1lines of business of an insurer. The term includes a
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REVISED 4/17/06 - Sec. 7,8,9 Comments
review of rating, tier classification, underwriting, policyholder
service, claims, marketing and sales, produéer licensing, complaint
handling practices, or compliance procedures and policies.

(c) "Targeted examination" means a focused examination, based on
the results of market analysis indicating the need to review either a
specific line or lines of business, or specific business practices,
including but not limited to: (a) Underwriting and rating; (b)

marketing and sales; (¢} complaint hand (d) operations and

management; (e) advertising; (£f) licensing Qﬁg}icyholder services;
(h) nonforfeitures; (i) claims handl# ) (}? policy forms and
filings. A targeted examination ma ) ondud%gg by desk examination
or by an on-site examination. % \ A N
(1) "Desk examination" me a targeted exﬁm%nation that is

i & insurer's
at the

\ s 3
commissioner's offices with, the insureér, providing requested documents
o,

conducted by an examiner at a *
premises. A desk examination

by hard copy, microfichej or \%Eher electronic media, for

review.
(ii) "On-sit
at the insureﬁg

insurer wusing the model or product.
ion is necessary for implementation of

8(2) \ﬁaddresé d indlistry attempts to deny examiner access.]
‘3{’1:\‘ A R » 0 ]
(15) "Iﬂsg;ance tcompliance self-evaluative audit" means a
% ) . : . .
voluntary, evaluation, review, assessment, audit, or

investigation fo the purpose of identifying or preventing
noncompliance with, or promoting compliance with laws, regulations,
orders, or industry or professional standards, which is conducted by
or on behalf of a company licensed or regulated under the insurance
laws of this state, or which involves an activity regulated under this.
title.

(16) "Insurance compliance self-evaluative audit document" means
documents prepared as a result of or in connection with an insurance
compliance audit. An insurance compliance  self-evaluative audit
document may include:
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REVISED 4/17/06 - Sec. 7,8,9 Comments

{a) A written response to the findings of an insurance compliance
self-evaluative audit;

(b) Any supporting information that is collected or developed for
the primary purpose and in the course of an insurance compliance
self-evaluative audit, including but not limited to field notes and
records of observations, findings, opinions, suggestions, conclusions,
drafts, memoranda, drawings, photographs, exhlblts, computer generated
or electronically recorded information, charts,

phon maps,

ecords,

graphs, and surveys;
(c) Any of the following°
(1)

gained in the audit,
and appendices; '
(ii) Memoranda an
insurance
potential implementation is
(1ii) An ) correcting past

noncompliance & and preventing future

(1) (a) The
d report market data information

to the NAIC's ‘market ormation systems, including the complaint data

base system, thevgxamination tracking system, the regulatory retrieval
system, other suéwgssor systems, or to additional systems as the
commissioner determines is necessary for market analysis.

(b) Market data and information that is collected and maintained
by the commissioner shall be compiled and submitted in a manner that
meets the requirements of the NAIC and its systems.

(2) (a) Each entity subject to the provisions of this chapter
shall file a market conduct annual statement, in the general form and
context, in the time frame required by, and according to instructions
provided by the NAIC, for each line of business written in the state
of Washington. If a particular line of business does not have an
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REVISED 4/17/06 - Sec. 7,8,9 Comments .
approved market conduct annual statement form, the company is not
required to file a report for that line of business until such time as
the NAIC adopts an annual statement form for that line of business.
(b)The commissioner may, for good cause, grant an extension of
time for filing a market conduct annual statement, if written
application for extension is received at least five business days
before the filing due date. Any insurer that fails to file its market

conduct annual statement when due or by the ‘end of any extension of

time for filing, which the commissioner,.
may have granted, shall be subject 6
provision applicable to the <

his her sole discretion,
the \penalty and enforcement
as\\found in the Washington

h%
Insurance Code.

all gather informg tlon from data
& ¢
currently available to the commi

information collected by the NAIC,

(3) (a) The commissioner

review insurers%p
or that

significantly from the norm
©o the insurance consumer. The
arket analysis handbook as one

ner determines, as a result of market

analys1s, y into a particular insurer or practice

follpwing continuum of market actions shall be

Ll : .
ce ductlng a market conduct examination. The

- is needed, el
considered befor
commissioner shal t be required to follow the exact sequence of
market conduct actions in the continuum or to use all actions in the
continuum prior to selecting the appropriate action in the specific
circumstance. The action selected shall be made known to the insurer,
in writing, if the action involves insurer participation or response.
These actions may include, but are not limited to:

(1) Correspondence with the insurer;

(ii) Insurer interviews;

(iii) Information gathering;

(iv) Policy and procedure reviews;
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REVISED 4/17/06 ~ Sec. 7,8,9 Comments

(v) Interrogatories;

(vi) Review of insurer self-evaluation and compliance programs.
This may include consideration of the insurer's membership in a best
practices organization, if the commissioner is satisfied that the
organization's qualification process is likely to provide reasonable
assurance of compliance with pertinent insurance laws;

(vii) Desk examinations; and

(viii) Investigations.

(b) Except in extraordinary circumstaﬂ es, tk e commissioner shall

select the least intrusive and most fectlve market conduct

action that the commissioner deter ‘\w1£\&prov1de the necessary

V% Q
.
(5) The commissioner shall ke those steps reagg?ably necessary

protections for consumers.

duplieative

eliminate

to

activities\egxlnsure ither than identifying obviously infrequent
or unintentioﬁ@% random errors that do not cause significant consumer
harm.

(2) (a)

and timing of such market conduct actions. The timing shall depend

upon the specific market conduct action to be initiated, unless
extraordinary circumstances indicating a risk to consumers require
immediate action.

(b) If the commissioner has information that more than one insurer
is engaged in common practices that may violate statutes or rules, the
commissioner may schedule and coordinate multiple examinations
simultaneously.

(3) The insurer shall be given a reasonable opportunity to
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REVISED 4/17/06 - Sec. 7,8,9 Comments

resolve matters that arise as a result of a market analysis to the
satisfaction of the commissioner before any additional market conduct
actions are taken against the insurer.

(4) The commissioner shall adopt by regulation procedures and
documents that are substantially similar to the NAIC work products
defined or referenced in this chapter. Market analysis, market
conduct actions, and market conduct examinations shall be performed in

accordance with such regulation. For any ’ge made to an NAIC work

product referenced in this chapter that m erlally changes the way in
which market analysis, market conducéﬁ aéﬁi9n3,§ or market conduct
examinations are conducted, the comt
provide parties with an opportunity

identified in

addressed is

activities in Washington

pary
i'x‘%( ‘jy

state, the comﬁ%ss1oner5has theéalscretlon to conduct on-site market
conduct S \x % Swith the WNAIC market conduct
i ' il . NAIC market regulation

apply to market conduct

report of another é%ate provided that the state has laws substantially
similar to those of this state and a market surveillance system that
the commissioner deems comparable to the market conduct surveillance

system set forth in this law.
{b)The commissioner’s determination under subsection (2){a) is

discretionary with the commissioner and is not subject to appeal.

{c) If the insurer to be examined is part of an insurance holding
company system, the commissioner may also seek to simultaneously
examine any affiliates of the insurer under common control and
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REVISED 4/17/06 — Sec. 7,8,9 Comments
management which are licensed to write the same lines of business in
this state.

(3) Before commencement of a market conduct examlnatlon,“market {f“{Ddemmn
conduct surveillance personnel shall prepare a work plan consisting of (Deteted: on-s:te

S

the following:
(a) The name and address of the insurer being examined;
(b} The name and contact information of the examiner-in-charge;

(c) The justification for the gxaminatior - { Deleted: targeted, on-site
gxaminati

(d) The scope of the examination; - Deleted: on-sice

(e) The date the gxamination is_sch - peteted: on-sice

personnel who will

(f) Notice of any noninsuranc
assist in the examination; J
(g) A time estimate for th
(h) the
the

use

.. £,
N a

with the provis ons setiforth in
and the NAIC market co

the NA C market regulation handbook
L unlfogmééxamlnatlons procedures, subject

Deleted: as determined by the
commissioner,

xamlnatlon tracking system, as soon as -~

e later than sixty days before the estimated

-site examination, except where the exam is
conducted in resp to extraordinary circumstances as described in
section 6(2)(a) of this act. The announcement sent to the insurer
shall contain the examination work plan and a request for the insurer
to name its examination coordinator.

(8) If an examination 1s expanded significantly beyond the
original reasons provided to the insurer in the notice of the
examination required by subsection 3, the commissioner shall provide

written notice to the insurer, explaining the expansion and reasons

for the expansion. The commissioner shall provide a revised work plan
if the expansion results in significant changes to the items presented
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REVISED 4/17/06 - Sec. 7,8,9 Comments
in the original work plan required by subsection 3.
(8) . The commissi

with the insurer examination coordinator and key personnel to clarify
expectations at least 30 days before commencement of the examination,
unless otherwise agreed by the insurer and the commissioner.

(d0) Before the conclusion of the field work for an on-site market .-

conduct examination, fthe examiner-in-charge

oner shall conduct a preexamination conference . .-~

all review examination -~

findings to date with insurer personn

conference with the insurer, in accordan

market regulation handbook.
(d1) (a) The commissioner shal
chapter 48.03 RCW concerning is

reports.

The fees shall : ' S Withy that erwise authorized by RCW
3 &bills shall be provided to

s

,prov1ded Yeistate law.

xghq;l maintain active management and

(1) Clearly ‘ fy the types of functions to be subject to
outsourcing;

(ii) Provide specific timelines for completion of the outsourced
review;

(iii) Require disclosure to the insurer of contract examiners'
recommendations;

(iv) Establish and wuse 'a dispute resolution or arbitration
mechanism to resolve conflicts with insurers regarding examination
fees; and

(v) Require disclosure of the terms of the contracts with the
outside consultants that will be used, specifically the fees and/or
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REVISED 4/17/06 - Sec. 7,8,9 Comments
hourly rates that can be charged.

(c) The commissioner, or the commissioner's designee, shall review
and affirmatively endorse detailed billings from the qualified
contract examiner before the detailed billings are sent to the
insurer.

(d) The commissioner may contract, in accordance with applicable
state contracting procedures, for such qualified contract actuaries

“ }

and examiners as the commissioner deems nece

sary for the efficient

conduct of a particular examination. compensatlon and per diem

allowances paid to such contract persons shall bé reasonable in the

market and time incurred.

NEW SECTION. Sec. 8.
Except as otherwise provided bﬁ%@law
personnel shall have free, convenié%k{
records, employees,

insurer durlng regula o "{Dehmmj ]
roduct for any of the
up n the request of market
%nce pexgonnel,‘ 5/ of such models or products
to be made avafk%?le to i ﬁ x®
(3) h officer, 4dixe ﬁ&m&ioyee, and agent of an insurer
g B Ty
01lltat§mand%9%x ket conduct action or examination.
waf%er o0f, any appllcable perllege or claim of
%
sure to the comm1331oner, any employee of
" { Deleted: 1 ]
(5) When apprd& 1 by the commissioner pursuant to RCW 48 03 070
parket conduct su;}elllance personnel shall be authorized to issue _ - { Deleted: v

subpoenas and examine insurance company personnel under oath.,
(6) Notwithstanding the provisions of subsection (1) of this
section, in order to assist in the performance of the commissioner's
duties, the commissioner may:
{a) Share documents, materials, or other information, including
the confidential and privileged documents, materials, or information
subject to subsection (1) of this section, with other state, federal,

and international regulatory agencies and law enforcement authorities,
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REVISED 4/17/06 - Sec. 7,8,9 Comments

and the NAIC and its affiliates and subsidiaries, provided that the
recipient agrees to and asserts that it has the legal authority to
maintain the confidentiality and privileged status of the document,
material, communication, or other information;,

(b) Receive documents, materials, communications, or 1nformatlon,
including otherwise confidential and privileged documents, materials,
or information, from the NAIC and its affiliates or subsidiaries, and
from regulatory and law enforcement offici%}§ of other foreign or

domestic Jjurisdictions, and shall s confidential or

A . Y
privileged any document, material, or ormatlon recelved with notice

or the understanding that it is co

‘dentlal OL\pr1v1leged under the
laws of the jurisdiction that is souéfe “of th“'document material,

or information; and

and use of

(c) Enter into agreement% x%overn@ng the sharin
information consistent with this subSec b@@m
[NOTE: Interested i
international regulatof

documents,
models or prod
produced

the é%amm1531oner 1n

chapter, or in the course of market

chapter, shall
subject to the pro

Sl

sions of chapters 42.17 ana 42 .56 RCW, shall not
be subject to sub;oena, and shall not be subject to discovery or
admissible in evidence in any private civil action.

(2) If the commissioner elects to issue a report of an
examination, a preliminary or draft market conduct examination report
is confidential and not subject to disclosure by the commissioner nor
is it subject to subpoena or discovery. This subsection does not
limit the commissioner's authority to use a preliminary or draft
market conduct examination report and related information in

furtherance of any legal or regulatory action, or to release it in
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REVISED 4/17/06 - Sec. 7,8,9 Comments
accordance with the provisions of RCW 48.02.065.

(3) BAn insurance compliance self-evaluative audit document that
has been provided to the commissioner is confidential by law and
privileged, shall not be: ,

(2) Made public by the commiSSioner,

(b) Subject to the prov1s1ons of chapters 42.17 and 42.56 RCW;

(c) Subject to subpoena; and

(d) Subject to discovery and adm1s51ble g
civil action. '

(4) The disclosure of any self-evd; t've audit document to the

Agee shall not constitute a
waiver of any privilege that may other e apply <

NEW SECTION. . . MA KET CONDUCT SURVEILLA
(1) Market conduct surveillance \pers w%% shall Qg qualified by
education, i applicable, professional
designations. may supplement the in-house market

:"A
conduct surveillance staﬁﬁ Wit

gmn13515ner
3 5

assistance if
necessary.

(2) tlance personnel have a conflict of
e¢tly, if they are affiliated with

ve years of any market conduct

. RN
indi¥e

subjectvto&any examinationf

be construed*to automégica ¥ preclude an individual from being:
(a) A pol yholdeé r claimant under an insurance policy:;
(b) A grant

individual's resigAw

a mortgage or similar instrument on the
from a regulated entity, 4if done under

customary terms and in the ordinary course of business;

(c) An investment owner in shares of regulated diversified
investment companies; or

(d) A settlor or beneficiary of a "blind trust" into which any
otherwise permissible holdings have been placed.

NEW_SECTION. Sec. 11. IMMUNITY FOR MARKET CONDUCT SURVEILLANCE

PERSONNEL. (1) No cause of action shall arise, nor shall any
liability be imposed against the commissioner, the commissioner's
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REVISED 4/17/06 - Sec. 7,8,9 Comments
authorized representatives, market conduct surveillance personnel, or
an examiner appointed by the commissioner for any statements made, or
conduct performed in good faith while carrying out the provisions of
this chapter.

(2) No cause of action shall arise, nor shall any liability be
imposed against any person for the act of communicating or delivering
information or data to the commissioner or the commissioner's
authorized representative, market conduct

Melllance personnel, or
examiner under an examination made under is chapter, if the act of

'Jgood faith and without

fraudulent intent or the intent to

(3) A person identified in
entitled to an award of attorne
prevailing party in a civil caﬁseKef ac%%
other relevant tort arising out o

by insurers to mainfain membership in, and comply with the standards
of, best practices organizations, and the extent to which insurers
maintain regulatory compliance programs to self-assess, self-report,
and remediate problems detected, and may include those considerations
in determining the appropriate fines or penalties levied in accordance

with subsection (1) of this section.
NEW SECTION. Sec. 13. COORDINATION WITH OTHER STATE INSURANCE

REGULATORS THROUGH THE NAIC. . (1) The commissioner shall share
information and coordinate the commissioner's market analysis, market
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REVISED 4/17/06 ~ Sec. 7,8,9 Comments
conduct actions, and examination efforts with'other‘state'insurance
regulators. Such matters will be coordinated in accordance with
guidelines adopted by the NAIC.

(2) If a market conduct examination or action performed by another
state insurance regqulator results in a finding that an insurer should
modify a specific practice or procedure, the commissioner may, in lieu
of conducting a market conduct action or examination, accept

verification that the insurer made a simidar modification in this

state.

NEW SECTION. Sec. 14, NAL™ UTIES OF THE COMMISSIONER.
k
'flézperson or persons within

e’ respon31b111t1es shall include the

of 1nsurer§\ an

employers, as defined
provided with proper
The information
inspection.

NEW SECTION.
2012, th

NEW SECTION.
July 1, 2007.

EFFECTIVE DATE. This act takes effect

NEW SECTION. Sec. 17. CAPTIONS NOT LAW. Captions used in this
chapter are not any part of the law.

NEW SECTION. Sec. 18. Sections 1 through 16 of this act
constitute a new chapter in Title 48 RCW.
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